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ARGUMENT

I. THIS COURT SHOULD EXERCISE ITS AUTHORITY
PURSUANT TO WIS. STAT. § 809.83(2) AND SUMMARILY
REVERSE THE DECISION OF THE LOWER COURT FOR
THE STATE’S FAILURE TO TIMELY FILE ITS BRIEF AS
ORDERED.

A. Procedural History of The Instant Matter.

The Defendant-Appellant in the instant case, Mr. Zimmerman, timely
filed his initial brief on June 2, 2020. Based upon this filing date, the Plaintiff-
Respondent, the State of Wisconsin, had thirty days within which to file its
brief. Wis. Stat. § 809.19(3)(a)l. (2019-20). The State failed to meet its
obligation in this regard, and by Order dated July 15, 2020, this Court directed
the State to file its brief no later than July 22, 2020.

Despite being ordered to do so, the State again failed to file a brief,
This Court then issued a second Order dated August 4, 2020, requiring the
State to file its brief no later than September 8, 2020. This Order indicated
that the Court would decide the issue raised by Mr. Zimmerman without

consideration of the State’s argument if its brief was not timely filed by the
new date ordered.

Remarkably, the State yer again failed to comply with the Court’s
Order, filing its brief two days late on September 10, 2020. Throughout the
pendency of this matter, the State submitted no motion for enlargement of the
time within which to file its brief nor did it offer any explanation whatsoever
for its failure to comply with multiple orders by this Court. Thus, there is no
apparent “reasonable explanation” which can be attributed to the State’s
disregard for its statutory obligation to file its brief within thirty days, nor is
there any explanation for its more egregious indifference to this Court’s
multiple orders.

B. Statement of the Law.

Wisconsin Statute § 809.83(2) provides in relevant part that the
“[flailure of a person to comply with a court order or a requirement of these
rules . . . is grounds for . . . summary reversal . . ..” Wis. Stat. § 809.83(2)
(2019-20).
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In cases where a respondent fails to file a brief, this court has the
authority to issue an order of summary reversal. See State ex re. Blackdeer v.
Township of Levis, 176 Wis. 2d 252, 259-60, 500 N.W.2d 339 (Ct. App. 1993)
(summary reversal is an appropriate sanction for a respondent's violation of
briefing requirements). Whether to grant summary reversal as a sanction
against a party who fails to file a brief is a decision left to this Court's
discretion. See Raz v. Brown, 2003 W1 29, P 14, 260 Wis. 2d 614, 660 N.W.2d
647.

In State v. Smythe (In re Smythe), 225 Wis. 2d 456, 592 N.W.2d 628
(1999), the Wisconsin Supreme Court set forth the standard by which
summary reversal is appropriately imposed.' Smythe involved a circumstance
in which an attorney with a reputation for filing motions requesting an
enlargement of time to file his briefs, and for filing briefs beyond their time
limit, had requested an extension over the Christmas holiday for filing his brief
because the attorney assigned responsibility for Smythe’s appeal was on
vacation. /d. at 458-60. The court of appeals, based at least in part upon the
attorney’s past history with the court, denied his request both initially and upon
a motion for reconsideration. /d. at 460-62.

The Smythe court remanded the case to the court of appeals for several
reasons. Chief among these reasons was that the Smythe court could not
impute any bad faith or complicity on Smythe’s part in the attorney’s prior
conduct. /d. at 470-71. In reaching its decision, the Smythe court stated that
the abrupt termination of a case—either by summary reversal or dismissal—
is appropriately imposed when “‘bad faith or egregious conduct can be shown
on the part of the non-complying party.” [d. at 469, quoting Johnson v. Allis
Chalmers Corp., 162 Wis. 2d 261, 275, 470 N.W.2d 859 (1991), citing Trispel
v. Haefer, 89 Wis. 2d 725, 279 N.W.2d 242 (1979).

For the reasons set forth below, Mr. Zimmerman proffers that the
State’s actions in this case merit summary reversal because they are manifestly
demonstrative of bad faith and/or egregious conduct.

*While the Smythe court specifically addressed the standard to be applied for imposing
“dismissal” of an appeal, the Raz court extended the same logic to the imposition of summary
reversal as a sanction.
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